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To: The Commission I 
OPPOSITION TO APPLICATION FOR REVIEW 

Clear Channel Broadcasting Licenses, Inc , a subsidiary of Clear Channel 

Communications, Inc. (together, “Clear Channel”) and the licensee of WFCB(FM), Chillicothe, 

Ohio, by its attorneys, hereby opposes the Applicatlon for Review of the Media Bureau’s 

Memorandum Opinion arid Order in the above-captioned proceeding,’ as filed on December 15, 

2003 by Franklin Communications, Inc., North American Broadcasting Co., and WLCT Radio 

Incorporated (collectively, the “Joint Petitioners”). The Application for Review merely rehashes 

arguments that the Media Bureau has already properly rejected. It must be denied without delay. 

Jn this proceeding, the Commission reallotted WFCB to Ashville, Ohio, as that 

community’s first local service, finding that i t  would result in a preferential arrangement of 

allotments under the FM allotment priorities by providing Ashville with its first local service.’ 

Subsequently, largely in response to Join1 Pe~itioners’ incessant claims that the Ashville proposal 

IS  only a “pitstop on the way to Columbus,” the Commission on June 2, 2003 issued a Request 



for Suppleniciital Ii~formalioii,~ which sought a showing from Clear Channel that Ashville is 

independent of Coluinbtis, Ohio ~iiider thc factors outlined in Fuye cindRzchurd Tuck4 After 

carefully coiisidcring thc information submitted, the Media Bureau again ruled against the Joint 

Pctitioiicrs, findiiig that  Ashville is independent of the Columbus Urbanized Area and rejecting 

other arguments advanced by thc Joint Petitioners at the reconsideration stage.’ 

Dcspiie thc Media Bureau’s wcll supported findings that Ashville is an independent 

coniinunity dcscrving of a first local service and that the Ashville allotment thus “represents a 

significant public interest benefit,”“ the Joint Petitioners persist in opposing it. No longer 

prctcnding to dispute thc Media Burcau’s findings concerning Ashville, however, the Joint 

Pctitioners instead recycle their argument that considering the issue of multiple ownership 

compliance in  conjunction with the application to implemcnt the allotment, rather than at the 

allotiiicnt stage itself, is “silly” in light of  the multiple ownership rules adopted by the 

Coinniissioii i n  the recent bicnnial regulatory review ’ Yet, it IS reliance on this already refuted 

argument, not longstanding allotment policy, which smacks of silliness. 

As Clear Channcl has previously observed, and as the Media Bureau has confirmed, the 

Commission l i as  consistently addressed multiple ownership compliance issues raised in an 

i r j  ai 114 

’ Iri ihe Mnilei 14 201iZ Brenirial  regulator,^ Rcvieir ~ Rn.ieu of ihe Commiscron ‘s Brondcasr Ownerthrp R i r l e ~  and 
Oihei. Kules Adopicd Pormorlr IO S r ~ i r o ~ i  202 ofihr Telecommu~ri~i i i ior1, Act OJ 1996, I8 FCC Rcd 13620 (2003) 
( “ O i ~ ~ ~ i i ~ i  diip K K O ” )  The United States Court o f  Appeals for ihc Third Circuli stayed the effectiveness of the rules 
adoplrd hy thc Commlsston In the O a m ~ i ~ h r p  RQO Piorndiezi, Rndio P J O J ~ C G  v FCC, No. 03-3388 ( 3 r d  Clr Sept 
3. 2003 J 

2 



allotinent procecding in  the context of the implementing application, not at the allotment stage ’ 
This policy IS eminently rcasonable and clearly dcfensible. At the allotment stage, the 

Coininission has one task ~ Lo determine whether the proposed change in community of license 

w i l l  result in a prefci-entia1 arrangement of allotnicnts under its FM allotment priorities.' To 

coinplete th is  task properly, the Commission must focus on the distribution of local service and 

whether the subjcct commuiiity is deserving of such service l o  Possible noncompliance with the 

niulliple owncrship rules by a rulemaking proponent is irrelevant unless and until the 

Commission reaches a decision. as i t  has in the case of Ashville, that allotting a channel to a 

community scrves the public interest To do otherwise is to put the proverbial cart before the 

iorsc 1 1  

Nothing in the Ow/iersliip R&O indicates that the Commmion intends to depart from 

this policy, nor should i t  Even if the Commission were to consider multiple ownership 

S c r  MO&O a t l ! l  I (citing Detroir Lakc \  (ind B~it~rr i~iwl lr ,  Minnesola, r i d  Enilrrlin, North Dakotii, 17 FCC Rcd 
25055, 27059.50 (2002) (“Drrmir Lakes”) (“In order to achieve an efficient and orderly transaction of both ihe 
rulemaking process and ihc subsequent application process, any  issue with respect to compliance w ~ t h  Section 
73 3555 nfthe Rules wi l l  be considered in coimectlon u’ith the appllcation to in~plement this reallotment ”), Lerrer- 
pain PWT H Do>le, Aclrng Chltf, Audio Sei ~ ‘ ~ c r ~  Di~,r i ion.  io P o d  A Cicelski Esq et 0 1 ,  File No BAPH- 
20001 IOlABD(May 24. 2001)) 

“ ,YeL, Alo~lr/icorimrr o /FM ( r i i ( /  Telrwooir Aurho,-rz(irran\ 11) Speci/y n N e w  Cornmunfy of l icense ,  4 FCC Rcd 4870 
(1989). w ~ o n  g rm/w l rnpu i t ,  5 FCC Rcd 7094 (1990) 

h5 i n  previous plcarhiigs, the  Jomi Petitioncrr inexpl~cably devote a substantial portion of the Application for 

IS a regulatory rmrage ” The Jomt 

, / /  

Rct leu to an eshaustivc account ofpasr Comniisaion rules and regulations concerning a radio station’s obl~gation io 
serve i[s local coiiiniuiiiry and conclude that  “the notivn of ‘local service’ 
Peulioneis 4151, contend that llie local radii) omneiship rule spelled out in the Olvner~hrp RdO has rendered the TuLk 
analyaic obrolcte Ilowever, the Oiwer~liip R&O contains noth~ng purporting to overrule the Commlsslon’s 
liisiorical allotment policies, aiid ihr Joint Petitioners’ attempt to revolutionize Cornm~ssion policy IS woefully out of 
place in tlic posr-giant phase o f a  single allotment case 

” Tlierc die pidctical, ds well d i  legal, scasons for considesing multiple ownership issues at a separate stage For 
i i i s i a i i w  a ruleinaking piopoiieiir may choose not to implement a change in community of license. perhaps becausc 
offiiiaiicial 01 sitc locatioii problems Morevier, even if the operation of the new allotment would raise mulrlple 
owncrship coinpliance concerns, a piopoiient may address such concerns iii a number of ways, including the 
diveslirurr. of othei owned stations 

I’ lWl&O a t  111 I (“[IVie Ownelship Report aiid Ordei did not instruct the staff to revise thls p o k y  with respect to 
allotincnt proceedings ”) 
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coinpliance a t  the allotment stage, however, the Ashville allotment would still pass muster, since 

Clear C:hannel complies with the multiplc ownership rules currently in effect. The Joint 

Pctitioncrs coiitcnd that the Commission’s Memorurrdum Opinion unci Order in Shareholders of 

H/apw/c Broorlcusting Corporarrofi announces that, as a matter of Commission policy, the 

Media Burcati must cffeclivcly apply the “new” multiple ownership rules during the court- 

imposed stay ’’ They are wrong Although the Commission may have chosen to impose 

conditions in anticipation of the effcctiveness of the currently unenforceable “new” rules, in the 

contcxt of a single extremely large, multiple market, hotly contested, and politically sensitive 

transaction. i t  did not, in any way, purport to cstablish a general OT future pollcy for processing 

applicauons The Mcdia Bureau, however. has announced a clear policy concerning the 

applicat~oii of h e  “new” rules while the stay i s  in effect. As stated In a general Publlc Notice on 

Scptemher 10, 2003, the policy is that “[a]pphcants are not required to demonstrate compliance 

with the owncrship rules adopted in the Report and Order ” I 4  

The Commissioii approved the proposed incrger of Hispanic Broadcasting Corporat~on and Linivislon on the 
conditioii tha t  the new#ly-merged firm dives1 c e r t a r  iadio statlons within SIX months, in the “event that the stay 
pcndiiig appeal in Prometheus Radio Projecr v Federal Comnlunlcations Comm~ssion, No 03-3388 (3d Cir Sept 3, 
2003) (per cu i idni )  is lifted or the local radio ownership rules adopted in the 2002 Biennial Rrview Order otherwise 
so i i i i o  effecl ’’ Shlilr,huldi.iJ o/ H o p a i l i c  Bioi ir l~i i~l ing Co!puralron, FCC 03-218, a t  111 1 (re1 Sept 22, 2003) 

’‘ Public Notice DA 03-2867 (Sept 10, 2003) 

11 
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CONCLUSION 

Nothing i i i  the Joint Pelitioners’ Application for Review warrants undoing the 

Conimission’s reallolment of Channcl 2278 to Ashville It must be denied. 

Respcctfully submitted, 

CLEAR CHANNEL BROADCASTING 
LICENSES, INC. 

, ,  , ,  

By: ‘ k .  I . >  ’ ( ’  (- , , i [ , _  

Gregory L. has te rs  
Christopher L. Robbins 
Wiley Rein & Fielding LLP 
1776 K Street NW 
Washington, DC 20006 
TEL. 202.719.7000 
FAX. 202.719 7049 

Daied. Decenibcr 30, 2003 
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CERTIFICATE OF SERVICE 

I ,  Gina Stuart, a secretary in the law firm o f  Wiley Rein & Fielding LLP do hereby 

ccrtify that I have on this 30th day of December 2003 caused a copy of the foregoing 

“Opposition to Application for Rcvicw” to be served by first class mail, postage prepaid, upon 

the followiiig: 

Margaret L Tobcy 
Morrison & Foci-stcr, L L P  
2000 Pennsylvania Avenue, N.W. 
Suite 5500 
Washington, DC 20006-1888 

Harry F.Cole 
Lee G. Petro 
Fletcher, Heald & Hildreth P.L.C 
1300 N. 17‘h Streel ~ 1 I l h  Floor 
Arlington, Virginia 22209 


